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AGENDA
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CALL TO ORDER

PLEDGE OF ALLEGIANCE
APPROVAL OF AGENDA
APPROVAL OF MINUTES
APPROVAL OF VOUCHERS
CONSIDERATION AND/OR DECISION ON THE FOLLOWING ITEMS:
.I. APPROVE THE BOARD OF COUNTY COMMISSIONERS JOINING IN THE
AMICUS BRIEF TO THE SUPREME COURT IN: BOARD OF ASSESSMENT
APPEALS AND BOARD OF COUNTY COMMISSIONERS OF SUMMIT COUNTY
V. KELLY; BOARD OF COUNTY COMMISSIONERS OF SUMMIT COUNTY V.
HOGAN
Documents:
2019_05_013_KELLY AMICUS BRIEF_DRAFT_Cir.PTAG.docx
2019_03_Hogan Amicus Brief_Support Summit_4820-0016-5514.docx
.II. APPROVE/DENY AGREEMENT TO CONVEY COUNTY PROPERTY TO JUSTIN
WALLACE AS COMPENSATION FOR NUISANCE ABATEMENT WORK
Documents:
Wallace Agreement.PDF
.III. APPROVE/DENY QUIT CLAIM DEED FOR TRANSFER OF PROPERTY FROM
PARK COUNTY TO JUSTIN WALLACE
Documents:
QC Deed 052019 Wallace.pdf
.IV. APPROVE/DENY CONTRACT BETWEEN PARK COUNTY AND THE TELLERPARK CONSERVATION DISTRICT CONCERNING THE TELLER-PARK WEED
MANAGEMENT PROGRAM
Documents:
Weed contract TPCD 2019.docx
PUBLIC HEARING(S)
.I. DISCUSSION OF PROPOSED CHANGES TO THE LAND USE REGULATIONS
DEFINITION AND PERMISSIBILITY OF OUTDOOR RECREATIONAL FACILITY
AND GROUP HOMES.
Documents:

PUBLIC HEARING(S)
.I. DISCUSSION OF PROPOSED CHANGES TO THE LAND USE REGULATIONS
DEFINITION AND PERMISSIBILITY OF OUTDOOR RECREATIONAL FACILITY
AND GROUP HOMES.
Documents:
05-16-19, BOCC (Outdoor Recreational Facilities and Group Homes).pdf
.II. RIGHT-OF-WAY VACATION CASE #19VAC-01

Property is Laser Lane within South Park Ranches Filing 59, T11 R74 S09.
The applicant is requesting to vacate the right-of-way and combine it with
lots 49 and 50.
APPLICANTS: Kit and Heather Lammers
Documents:
19VAC-01 BOCC Staff Report and Att..pdf
PC_Resolution_04_2019_02.pdf
Referral Responses.pdf
19VAC-01 Application.pdf
.III. RIGHT-OF-WAY VACATION CASE #19VAC-02
Property is the west half of the alley in Block 36, Guffey. The applicant is
requesting that Park County vacate the alley and consolidate it with the adjacent
property all owned by the Southern Park County Fire Protection District.
Applicant: Chief Eugene Farmer for Southern Park County Fire Protection District
Documents:
19VAC-02 BOCC Staff Report.pdf
Referral Responses.pdf
PC_Resolution_05-2019-01.pdf
19VAC-02 Application.pdf
PUBLIC COMMENTS
EXECUTIVE SESSION IN REGARD TO LEGAL & PERSONNEL MATTERS (CLOSED
SESSION)
ADJOURN
ADMINISTRATIVE SESSION ( OPEN )
TIMES ARE APPROXIMATE. ITEMS MAY BE HEARD EARLIER OR LATER THAN SHOWN
ABOVE.
NOTE: Items May Be Added To These Agendas Up To 48 Hours Before The Scheduled Time.
Items May Be Deleted Or Cancelled At Any Time. Please Check Website “Parkco.Us” for most
Updated Agendas. If You Need Further Information, Please Contact The BOCC (Board of County
Commissioners) Office At: 719-836-4201.
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Pursuant to C.A.R. 29, the Boards of County Commissioners for the
Counties of Eagle; La Plata; Boulder; XXX and XXX, (the “Counties”), through
undersigned counsel, submit this amicus curiae brief in support of Petitioners
Board of Assessment Appeals and Board of County Commissioners of Summit
County.
I.

IDENTITY & INTEREST OF THE AMICI CURIAE

The Counties are bodies corporate and politic existing under Article XIV,
section1 of the Colorado Constitution and sections 30-5-101, et. seq, C.R.S. Each
Board of County Commissioners (the “BoCC”) is authorized to act on behalf of its
respective county.

C.R.S. § 30-11-103.

Each BoCC reviews petitions for

abatement and refund of taxes and sits as the County Board of Equalization to
review the assessor’s classification and valuation of all taxable property within its
boundaries. C.R.S. §§ 39-1-113; 39-10-114; and 39-8-101. Every county, through
its treasurer, collects ad valorem property taxes for all taxing entities in its
jurisdiction, which revenues are relied upon to provide public health, safety and
welfare services. C.R.S. § 39-1-113.

Thus, the Counties have an interest in

ensuring the comprehensive property tax statutes set forth in articles 1 through 13
of Title 39, C.R.S. (the “Property Tax Statutes”) are interpreted in harmony with
the legislative intent for fair administration and effect. Therefore, the Counties
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have an interest in correcting the erroneous interpretation of C.R.S. § 39-1102(14.4)(a) set forth by the Court of Appeals in Kelly v. Bd. of Cty Comm’rs,
2018 COA 81M, which interpretation creates non-uniform treatment of real
property and excessive uncertainty for all taxing entity budgets.
II.

INTRODUCTION

Classification of real property as “residential land” for assessment purposes
is an exception to the regular ad valorem assessment rate of 29% in Colorado.1
C.R.S. § 39-1-104.2. Property may be classified as “residential land” and entitled
to the special assessment rate only in two circumstances. First, a property owner is
entitled to the special residential assessment rate if the parcel of land is improved
with a residential dwelling unit and used residentially. Colo. Const. art. 10 §
3(1)(b); C.R.S. § 39-1-102(14.4)(a); Vail Assoc., Inc., v. Bd. of Assessment
Appeals, 765 P.2d 593, 594 (Colo. App. 1988). Second, a parcel of land may be
classified as “residential land” if it is (a) contiguous to; (b) under common
ownership with; and (c) used as a unit in conjunction with required residential
improvements. C.R.S. § 39-1-102(14.4)(a).
Taxpayers throughout Colorado, all represented by the property tax advisory

1

The special residential assessment rate is currently 7.15%. For the 2013-2016 tax
years at issue here, the rate was 7.95%.
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firm, Duff and Phelps (“Tax Agents”), are involved in a campaign to expand the
interpretation and application of the legislative definition of residential land at
Section 102(14.4)(a) for parcels of land not improved with a residential dwelling
unit. While nearly 30 cases are pending before this Court, the Board of
Assessment Appeals is holding 299 more in abeyance pending this Court’s
resolution of the pertinent issues.

These taxpayers filed in their respective

counties petitions for abatement and refund of taxes seeking a refund of
approximately 72% of taxes paid between 2013 and 2016, plus interest at the
lucrative rate of 12% per year.

The Tax Agents solicited taxpayer clients on a

contingency-fee basis,2 marketing a novel interpretation of Section 102(14.4)(a)
that conflicts with established legal authority. The Tax Agents’ theory is that (a)
“contiguous” means in close proximity, not necessarily touching; (b) “common
ownership” means overlapping beneficial ownership or control, regardless of
record title; and (c) “used as a unit in conjunction with residential improvements”
means any assertion of enjoyment of land by the user of a contiguous
residentially-improved parcel, so long as there is no agricultural or commercial
use occurring.
2

See Mayer v. Eagle County (2017CA759)(cited in Respondent Karen
Kelly’s Response to Petitions for Writ of Certiorari, p.2)(Eagle County’s
Answer Brief, p.13).
7

While each of these elements on their own are incorrectly interpreted by the
Tax Agents, the theory taken as a whole is patently inconsistent with the
comprehensive legislative scheme, renders statutory language superfluous, and
frustrates public policy. Any unimproved parcel in the vicinity of a residence
would be entitled to residential classification so long as a person asserts the right
to control both parcels and subjective enjoyment stemming from possession and
control of the property.

The fact that there is nothing, under this theory,

providing an objective basis for classification would result in inequitable
treatment of property owners. Any persons owning multiple parcels (in one name
or even under different names) could assert residential classification by
occasional occupancy of a dwelling unit on one parcel and asserting enjoyment
resulting from the right to control surrounding unimproved parcels. While these
landowners would benefit from the reduced residential tax rate without any
objective use of the vacant parcels, all single-parcel vacant landowners would be
assessed at the nonresidential rate of 29% until construction of a residence
begins. Further, similarly situated persons owning multiple parcels, making no
observable use of the property nor asserting subjective “enjoyment,” would be
also assessed at the nonresidential rate of 29%.
Under the Tax Agents’ interpretation, because there is no need for objective
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evidence supporting the claim of “use” by enjoyment, or “common ownership”
stemming from an asserted right to control the property, all taxing entities reliant
on assessors’ functions remain potentially liable for limitless refunds of taxes and
interest if taxpayers wait three years to assert such claims.3 There is absolutely no
evidence that the legislature intended to create a tax system with no objective
standards for assessors to apply, unavoidably resulting in inequitable treatment of
landowners.
III.

SUMMARY OF THE ARGUMENT

The Kelly court erred in concluding that record title creates only a
presumption of ownership for ad valorem assessment purposes and in finding
different record-fee owners to be the same owners for purposes of satisfying the
“common ownership” requirement of Section 102(14.4.)(a). Common ownership
for ad valorem classification purposes means the same person or group of persons
are the record-fee owners of parcels of land. To conclude otherwise would create
an ineffective and unfair system that would result in inequities between property

3

The retrospective application of this residential land interpretation would
have real and significant financial ramifications for taxing districts
throughout the state. Just eight Eagle County cases alone require refunds (as
of the date of this amicus brief) totaling $400,000 (with ongoing interest at
the rate of 1%/month-12%/year). All taxing entities within each county
would be collectively liable for these refunds.
9

owners and uncertainties for taxing entities, all of which contravenes the clear and
evident legislative intent.
IV.

ARGUMENT

A. The Kelly Court Erroneously Interprets the Term “Ownership” in
C.R.S. § 39-1-102(14.4)(a) to Depend on a Person’s Right to Possess, Use
and Control the Parcel, Rather Than Record Title.
It is firmly established: the “owner” for ad valorem taxation purposes means
the record-fee owner of the property. C.R.S. § 39-5-102(1); Hinsdale Cty. Bd. Of
Equalization v. HDH P’ship, 2019 CO 22, ¶¶ 4, 22-25 (citing Traer Creek
–EXWMT LLC v. Eagle Cty. Bd. Of Equalization, 2017 COA 16, for proper
interpretation of “owner” for property tax purposes). The Kelly court erred in
concluding otherwise. Relying heavily on the since-overturned COA Div. IV
opinion in HDH P’ship v. Hinsdale Cty., 2017 COA 134 (rev’d, 2019 CO 22), the
Kelly court again incorrectly concluded that record title creates only a rebuttable
presumption of ownership for property tax purposes, and that “ownership of
contiguous parcels for purposes of subsection 102(14.4)(a) depends upon a
person’s or an entity’s right to possess, use and control the contiguous parcels.”
Kelly, ¶¶ 21-22.
For the same reasons elucidated by this Court in HDH P’ship, “ownership”
as used in Section 102(14.4)(a) must be based on record-fee ownership according
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to the clerk and recorder records. HDH P’ship, ¶¶ 4; 22-25. Section 39-5-102(1),
C.R.S. mandates the source from which the assessor determines ownership of real
property for assessment purposes:4 “ownership of real property shall be ascertained
by the assessor from the records of the clerk and recorder.” (Emphasis added). The
use of “shall” denotes authoritative legislative intent to create a mandatory
requirement. People v. Dist. Ct., Second Judicial Dist., 713 P.2d 918, 921 (Colo.
1986).
That provision goes on to allow “any person having or claiming to have an
undivided interest in any real property, or any inchoate, possessory or equitable
interest therein, or any other estate less than the fee . . . may file a schedule with
the assessor, specifying such interest.” Id. The Kelly court misinterpreted this
section to allow a person to “challenge record title.” Kelly, ¶ 20. This clause does
not allow a change in the assessor’s real property ownership records from that
reflected in recorded documents based on a person’s “challenge” or assertion of the
right to possess or control a property.
Property owners must record conveyance documents in the office of the
clerk and recorder in order to affect the assessor’s ownership records. C.R.S. § 39-

4

Assessment of land includes both valuation and classification. C.R.S. § 391-104.
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5-102(1).

If not incumbent on property owners to record evidence of ownership,

assessors would be put in the position of having an indefinite or nonexistent
standard under which to decipher property rights, creating uncertainty about to
whom tax bills are sent and who is responsible for payment thereof.5 C.R.S. § 3910-101, et. seq.

Rather than providing a basis for a person to “challenge the

assessor’s ownership records,” Section 39-5-102 allows possessory interest
holders, leaseholders and those claiming an interest to file a “schedule” with the
assessor. Real property is identified by schedule number; thus property owners
may identify taxable interests that otherwise may not be reflected in the recorded
documents, such as leaseholds and possessory interests.

See, C.R.S. § 39-1-

103(17) (assessment of possessory interests); C.R.S. § 39-7-101 (oil and gas
leaseholds are taxable property).
The fact that Colorado is a race-notice state under C.R.S. §§ 38-35-109,
meaning unrecorded deeds may be valid between the parties thereto and those
having notice thereof, does not change the record title requirement for assessors’
records. The purpose of the race-notice statute is to protect purchasers of real

5

Such interpretation would also create uncertainty for other public officials.
See, e.g., C.R.S. § 1-5-304(1)(designated election officials to obtain lists of
record-title property owners from county assessors for elections where
owning property is a voting requirement)
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property against the risk of prior secret conveyances by the seller, and to allow a
purchaser to rely on the title as it appears of record. Ranch O, LLC v. Colo.
Cattlemen's Agric. Land Tr., 2015 COA 20, ¶ 30.

It applies to parties to a

transaction and those having notice thereof prior to acquisition of any interest in
the property. Id. It does not empower a person to assert himself as the “true
owner” by way of a contractual right to possess, use and control property. Thus,
the Kelly Court conclusion that that “common ownership” should be determined by
the assessor outside of the records of the clerk and recorder, based on the right of a
property owner to possess, use and control real property, has no statutory support.
B. “Common Ownership” Must Mean the Same Record-Fee Owner as
Determined by the Records of the Clerk and Recorder.
The Kelly court incorrectly interpreted the term “ownership” in Section
102(14.4), deeming it unnecessary to consider the commonality component of
Section 102(14.4)(a). Kelly, ¶ 14, fn.1. However, to apply the statutory language as
written, and to achieve harmony with the Property Tax Statutes and general real
property law, the term “common ownership” in the definition of residential land
must mean the same record-fee owners. The legislature could not have intended
that any overlap in the rights or benefits of ownership by different record title
owners should be sufficient.
Indeed, the legislatively ascribed definition of “hotel unit owners” in the
13

Property Tax Statutes illustrates the contrary. For assessment purposes, a “hotel
unit” is distinguished from a residential unit based on ownership equivalents in a
project by one person or a group of related persons. . . . C.R.S. § 39-1102(5.5)(c)(III). A “hotel unit owner” is a person or member of a group of related
persons with the right to use property in a certain manner.

C.R.S. § 39-1-

102(5.5)(c)(II). Related persons means individuals who are members of the same
family . . . or persons who control, are controlled by, or are under common control.
C.R.S. § 39-1-102(5.5)(c)(III)(B).

“Control” means the power to direct the

business or affairs of an entity through direct or indirect ownership of stock,
partnership interests, membership interests, or other forms of beneficial interests.
C.R.S. § 39-1-102(5.5)(III)(c)(A).
If use of the term “common ownership” was intended to mean substantial
overlap in ownership and control between the persons or entities that control the
record-fee owners of the parcels, the legislature would not have had to qualify the
hotel owner definition to accomplish the very same thing. The definition of hotel
unit could have, in that case, simply required called for a consideration of
“common ownership.” That the definitions of “hotel units” and “hotel unit owners”
expressly require consideration of overlapping rights to control and beneficial
interests in property by related persons demonstrates that such concepts were not
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intended to apply to the definition at Section 102(14.4)(a). Rooftop Restoration,
Inc. v. Am. Family Mutual Ins. Co., 2018 CO 44, ¶ 12 (“we aim to ascribe the same
meaning to words or phrases used throughout a statutory scheme, absent any
manifest indication to the contrary”); Well Augmentation Subdistrict of Central
Colo. Water Conservancy Dist. v. City of Aurora, 221 P.3d 399, 419 (Colo.
2009)(inclusion of a provision in one section and exclusion in another is presumed
purposeful and indicative of legislative intent).
Moreover, to construe “common ownership” to mean overlapping beneficial
ownership and control between record title owners (rather than meaning the same
record title owners) contradicts established real-property jurisprudence. The term
“common ownership” is a requirement under the merger of title doctrine. When a
servient estate (the land) and the dominant estate (the easement over the land)
come under “common ownership” the dominant estate is automatically
extinguished because the need to burden the servient estate no longer exists.
Westpac Aspen Investments, LLC v. Residences at Little Nell, 284 P.3d 131, 136
(Colo. App. 2011)(citing Brush Creek Airport LLC v. Avion Park, LLC, 57 P.3d
738, 747 (Colo. App. 2002)).

The term “common ownership” means the

similarities in ownership must be “absolute, not defeasible or determinable, and
coextensive, rather than owned in different fractions.” Id. Distinctions in record
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title (such as one estate held in joint tenancy and the other as tenants in common)
defeat “common ownership” and preclude termination by merger.

Id.

The

generally accepted rule of merger is that “common ownership” requires a single
person or same group of persons to own the interest in land. Fletcher v. Ferry, 917
A.2d 937, 938 (Vt. 2007); RESTATEMENT (THIRD) PROPERTY § 7.5 (Termination by
Merger: “a servitude is terminated when all the benefits and burdens come into a
single ownership”). It would be unreasonable to construe the term “common
ownership” under Section 102(14.4)(a) differently from the fundamental “common
ownership” requirement for merger with no clear evidence of legislative intent
otherwise.
This interpretation is consistent with the analysis of the “common
ownership” requirement under Section 102(14.4)(a) in Sullivan v. Bd. of
Equalization, 971 P.2d 675 (Colo. App. 1998). In its own analysis, the Kelly court
dismissed Summit County’s reliance on Sullivan, asserting that Sullivan lends no
persuasive value because it doesn’t actually interpret “common ownership.” Kelly,
¶ 13. The Counties respectfully disagree.
In Sullivan, record title to the residentially improved-parcel was in the wife’s
name; record title to the contiguous vacant parcel (the backyard) was in the
husband’s name. Sullivan, 971 P.2d at 676. The Sullivan court expressly rejected
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taxpayer’s contention that the vacant parcel should qualify for the residential
assessment rate:
We first reject taxpayer’s contention that the subject parcel qualified
for residential classification based on his use of it in conjunction with
his residence on the adjacent parcel . . . notwithstanding taxpayer’s
actual use of the subject parcel for residential purposes, it is
undisputed that the ownership of this vacant parcel and the adjacent
improved parcel was in different names on the . . . assessment date.
Id. (Emphasis added). This is not dicta6 – the court expressly said that
notwithstanding the taxpayer’s actual use of the contiguous parcels together as a
unit with the house, the parcels were owned in different names and therefore the
court rejected the claim for residential land classification. Id. Notably, the court did
not ponder whether the Sullivans exercised common or overlapping ownership
rights or control over the parcels in connection with their marital relationship.
Rather, ownership in two different names precluded taxpayer’s original argument
6

Common ownership under Section 102(14.4)(a) was the original issue on
appeal: The BAA “found the lack of common ownership . . . .to be
controlling as to the classification issue.” Sullivan, 971 P.2d at 676. On
appeal, taxpayer contended that the BAA erred in so ruling, asserting the
“subject parcel qualified for residential classification as a matter of law
under these circumstances.” Id. The Court noted that taxpayer, in his reply
brief, ultimately conceded that he did not meet the common ownership test,
and alternatively sought residential classification independently from the
residential parcel. Id. The Court rejected the alternative argument,
explaining that “this avenue for residential classification is equally
inapplicable because there is no residential dwelling unit on the subject
parcel.” Id. (Emphasis added)
17

for the classification change. Id. The Sullivan court interpreted “common
ownership” harmoniously with its plain meaning and usage in other areas of
Colorado property law, and concurred that the lack of common ownership
prevented the special classification rate. Id. While divisions of the Court of
Appeals are not bound by decisions of other divisions, the Kelly court was too
quick to dismiss the value of the Sullivan published opinion, which had previously
remained undisturbed and upon which counties and the BAA have relied for
approximately 20 years.
C. A Qualified Personal Residence Trust and a Revocable Family Trust
are Separate Owners, not Common Owners.
Notwithstanding the fact that record title ownership of the parcels was
different, the Kelly court determined that “ownership” was substantively the same
and therefore declined to evaluate “commonality” in the ownership. Kelly, ¶ 14,
fn.1. The court should have concluded that the record-fee owners of the parcels in
Kelly are not “common.”

In Kelly, ownership of one parcel was voluntarily

transferred to an irrevocable qualified personal residence trust (“QPRT”) and the
other parcel was conveyed to a revocable family trust. Kelly, ¶ 4. The court
adopted hearing testimony that Ms. Kelly was “the beneficiary, trustee, and settlor
of both trusts;” that she “possessed, controlled and continued to use the parcels
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before and after they were placed in trust;” and that Ms. Kelly held legal title to the
parcels as “trustee” and as beneficiary of each trust. Kelly, ¶¶ 25-26. The Court
noted that trust beneficiaries obtain an equitable estate and settlors of revocable
trusts retain the functional equivalent of ownership of trust assets. Id.
These statements are misplaced in an analysis under Section 102(14.4.)(a).
Such considerations are inconsistent with the unit assessment rule: “[f]or purposes
of property taxation, it shall make no difference that the use, possession, or
ownership of any taxable property is qualified, limited, not the subject of
alienation, or the subject of levy or distraint separately from the particular tax
derivable therefrom.”

C.R.S. § 39-1-106.

Moreover, on legal transfer of a

residential parcel to an irrevocable QPRT, the grantor loses ownership of the
property. See Qualified Personal Residence Trusts: a Powerful Estate Planning
Tool, 24 Colo. Law 39 (1995) (cited as authority in “Orange Book” Practice Series
relied upon by Colorado trust and estates practitioners). The QPRT itself becomes
the legal owner of the property because the “gift is complete and the trust is
irrevocable.” Id. Third-party beneficiaries (not the grantor/settlor) are designated
to take ownership of the property (free of any IRS gift tax) at the end of the term.
Id. Thus, the Kelly court’s analysis concerning the impact of the various forms of
trust was incorrect and the resulting decision must be overturned.
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D. The Kelly Court and Tax Agent’s Interpretations Lead to an
Unworkable and Unfair Result.
Because C.R.S. § 39-5-102(1) mandates that each assessor utilize the records
of the county clerk and recorder to determine ownership, those records should be
determinative as to “common ownership” under Section 102(14.4)(a). If record
title is in the same person(s),7 common ownership is established. If the record
owners are not the same person(s), common ownership does not exist.

It is

unreasonable to interpret the definition in C.R.S. § 39-1-102(14.4)(a) to impose on
assessors the onus to search for non-recorded private trust documents to determine
whether there may be some commonality within the underlying entity structure(s)
of the record owners of two neighboring parcels. It is equally absurd to infer some
intent on the part of the Colorado legislature to impose liability for refunds on
taxing entities, up to three years after taxes have been paid, based on a claim of
commonality of rights arising under non-recorded private agreements or governing
documents for (sometimes foreign) entities owning real property in Colorado.8

7

“Person” is defined at C.R.S. § 39-1-102(9) to include “natural persons,
corporations, . . . and other legal entities which are or may become
taxpayers by reason of the ownership of taxable real or personal
property.”

8

C.R.S. §§ 39-10-114(1)(b) and 39-10-104.5 require taxing entities to pay
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Given that even experts appear to disagree9 about who is the “beneficiary” of
certain trusts, it would create serious uncertainty in the tax scheme to adopt a
standard for real property classification that looks beyond record title. See, HDH
P’ship, ¶ 25 (citing City and Cty Of Denver v. Bd. of Assessment Appeals, 848 P.2d
355, 359 (1993) (to require the assessor to examine private agreements to
determine the allocation of the interests in the taxable property would create an
unintended “administrative nightmare”)). Interpretations leading to uncertainty and
impracticality in the Property Tax Statutes must be avoided. See C.R.S. §
2–4–203(1)(e); Huddleston v. Bd. of Equalization Montezuma Cty, 31 P.3d, 155,
159 (Colo. 2001).
Yet the Kelly court rejected the idea that requiring an assessor to look
beyond record title would cause an unreasonable burden on the assessor,
explaining, “if a taxpayer seeks to reclassify a parcel, the burden is not on the
assessor to justify the initial classification or prove ownership. Instead, the burden
shifts to the taxpayer to show that the ownership presumption accorded to the

interest at 1% per month along with any refund of taxes ordered under those
provisions.
9

The testimony of Taylor Dix, relied upon by the Kelly Court seems to
contradict the legal analysis set forth in the Colorado Lawyer article at 24
Colo. Law 39 (1995).
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record titleholder is not correct.” Kelly, ¶¶ 8-9. Likely, the Respondents will ask
this Court to adopt a similar rationale for determining “commonality.” However,
the Kelly court imposed an impossible subjective standard, practically untestable
by a county assessor. The court held that because Ms. Kelly testified that she had
the right to possess, control and use the parcels equally, and the county respondent
could not dispute the witnesses’ subjective testimony, “the BAA erred in denying
the request to reclassify the subject parcel.” Id. at ¶¶ 26-29. County assessors are
not legally trained experts in real property law and should not be expected to
scrutinize and defend against often highly complicated contractual relationships to
determine whether there could be some overlapping right to control between
individuals with interest in real property.
As a hypothetical scenario, consider a proposed hearing exhibit from another
case represented by the Tax Agents, asserting common ownership between 1290
Westhaven, LLC and SI Partners, LLC:
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First, it is important to consider that in these cases, the issue is whether the assessor
erred in classifying real property. Twilight Ridge, LLC v. Bd. of Cty Comm’rs,
2018 COA 108, ¶ 10. Operating agreements for limited liability companies are
generally not recorded in the office of the clerk and recorder, nor are the governing
documents for other types of legal entities. How would an assessor reasonably
have predicted that there would be an assertion of common ownership between
these two entities, each holding record title to separate parcels of land? If a
taxpayer later asserts commonality in ownership, how is an assessor to determine
23

whether there really is an underlying commonality in control exercised by one or
more persons, especially when most often those relationships are governed by
private agreement? Even if an organization chart, like the one above, is presented
on appeal, how could an assessor reasonably challenge such assertions? Unless
this Court strictly construes “common ownership” to mean the same record title
owner, the unavoidable result is that assessors’ classification decisions will always
be at risk of this type of claim for three years after the assessment date. This
scheme could encourage delay in disclosure of private agreements evidencing
commonality in ownership in order to take advantage of the refund interest rate of
12% per year, leaving taxing entities in Colorado unreasonably vulnerable when
preparing their annual budgets.
To interpret “common ownership” in the same way as it is used for the
doctrine of merger makes good sense to effectuate the legislative intent. Consider
another example from another case where William J. Spicer, a developer of a
subdivision, retains percentage interests in several parcels of land:
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Tax Agents have advanced the equivocal and incorrect argument that a common
thread of ownership between parcels should suffice to demonstrate “common
ownership” under Section 102(14.4)(a). But what percentage interest demonstrates
commonality? Would a 1% interest in each parcel be sufficient?
If a parcel of land is owned by more than one person in fee, it is axiomatic
that in order for there to be “common ownership” with another parcel of land, both
properties must be owned by all of the same persons in the same way (i.e., the
same members of the group must have common interests together). A single link
in ownership cannot be “common ownership” because not all persons in the group
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will share the same benefits and rights to each property.
Indeed, in the example above, Glen Lyon Development (“GLD”) only has a
percentage ownership interest in the “Vacant Lot” and owns no contiguous parcel
of land improved with a residential dwelling unit. In this scenario, it would seem
unreasonable and inconsistent with legislative intent to interpret “common
ownership” in a manner that would allow GLD to take advantage of the special
residential-assessment rate when it does not have any ownership rights in a parcel
improved with a home. See Vail Assoc., Inc. v. Bd. of Assessment Appeals, 765
P.2d at 594-95 (legislative purpose of the residential-tax classification is to give
homeowners a modicum of tax relief). It is certainly not equitable or uniform when
other owners of other parcels of vacant land in the same subdivision are paying the
statutory vacant-land assessment rate. The theory proposed by Tax Agents is rife
for abuse and creative tax avoidance schemes.
The legislature declared the intent at section 39-1-101, C.R.S. for the
provisions of the Property Tax Statutes to be construed strictly in favor of the
fundamental constitutional purpose of just and equalized valuations for assessment
of all taxable property. Bachelor Gulch Op. Co., LLC v. Bd. of Cty Comm’rs, 2013
COA 46, ¶ 26. Moreover, the specific legislative purpose of the residential tax
classification (which underlies C.R.S. § 39-1-102(14.4)(a)) is to give homeowners
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a modicum of tax relief. Vail Assoc., Inc., 765 P.2d at 594-95. To construe C.R.S.
§ 39-1-102(14.4)(a) loosely would defeat these important constitutional and
legislative directives, creating unintended tax loopholes where bare retrospective
assertions or subjective beliefs about ownership and use of property can result in
windfall tax reductions. This Court should resolve all doubts in favor of the
legislative purpose of uniformity in taxation and in a manner that avoids this
illogical, unintended result. See Bd. of Cty Comm’rs v. Vail Assoc., Inc., 19 P.3d at
1273 (doubts construed in favor of the beneficent purpose that all property owners
pay a fair proportion of taxes necessary for government purposes). Attempts to
have Colorado courts reform the state’s taxing scheme to require classification of
real property based on subjective considerations of the property owner should be
rejected.
V.

CONCLUSION

For the reasons stated herein, the Counties respectfully assert that the Court
should overturn the ruling below.
Respectfully submitted this 20th day of May, 2019.
OFFICE OF THE EAGLE COUNTY
ATTORNEY
/s/ Christina C. Hooper
Christina C. Hooper, #38271
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Pursuant to C.A.R. 29, the Boards of County Commissioners of La Plata
County, Eagle County, Boulder County, and XXXX (counties and school board)
through undersigned counsel, file this amici curiae brief in support of the Board of
County Commissioners of Summit County, Colorado (“Summit”)’s and the Board
of Assessment Appeals (“BAA”)’s Opening Briefs and state as follows:
I.

IDENTITY & INTEREST OF THE AMICI CURIAE

La Plata County, Eagle County, Boulder County and XXX County are
bodies corporate and politic duly organized and existing under Article XIV, § 1 of
the Colorado Constitution and C.R.S. § 30-5-101 et seq., and the Board of County
Commissioners of each county (each may be referred to as the “Board”) is
authorized to act on behalf of its respective county. C.R.S. § 30-11-103. Each
Board reviews its respective assessor’s determination of value and classification
of all taxable property within county boundaries. Thus, each of the counties
joining this brief has an interest in the proper interpretation of the property tax
statutes set forth in Articles 1 to 13 of Title 39, C.R.S., and in correcting the
erroneous interpretation of C.R.S. § 39-1-102(14.4)(a) set forth in the Hogan
opinion regarding the requirement that parcels of land be “used as a unit in
conjunction with the residential improvements located thereon” (hereafter “use as
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a unit” or “used as a unit”) to qualify for residential classification. Hogan v. Bd.
of Cty. Comm’rs, 2018COA86 (Colo. App. 2018) (“Opinion”).
Further, since property taxes provide part of the revenues necessary for
government purposes to support the health, safety and welfare of the public, Bd. of
Cty. Comm’rs v. Vail Associates, Inc., 19 P.3d 1263, 1273 (Colo. 2001), as
modified on denial of reh'g (Mar. 19, 2001), all of the amici curiae, including
XXXXXXX (school board) have an interest in this case, as the Hogan division’s
flawed interpretation the statute will have far reaching implications on not only on
how assessors classify real property, but the resulting reduction in tax assessments
will hinder taxing entities’ ability to budget for and provide services to protect
and support the public and their respective constituents.
II.

INTRODUCTION

Classification of real property as “residential land” for ad valorem purposes
is only permissible if the land meets the elements set forth in statute. C.R.S. § 391-102(14.4)(a) provides in pertinent part:
“Residential land” means a parcel or contiguous parcels of land
under common ownership upon which residential improvements are
located and that is used as a unit in conjunction with the residential
improvements located thereon. . . . The term does not include any
portion of the land that is used for any purpose that would cause the
land to be otherwise classified . . . .
(emphasis added). In turn, “residential improvements” are defined as:
2

a building, or that portion of a building, designed for use
predominantly as a place of residency by a person, a family, or
families. The term includes buildings, structures, fixtures, fences,
amenities, and water rights that are an integral part of the residential
use.
C.R.S. § 39-1-102(14.3) (emphasis added).
While this case only involves one element of the statute, in the numerous
cases filed by Respondents/Cross-Petitioners’ (“Hogan”) tax agent, wholly
unsustainable positions related to each of the three required elements have been
posited on behalf of various property owners. In this and other appeals now
before the Court,1 it has been advanced that vacant land should receive residential
land classification for property tax purposes so long as it: (1) is controlled or
beneficially used by individuals who are tangentially connected to someone with a
similar interest in a residential lot that contains a dwelling unit, (2) located within
some unidentified proximity to the residential lot, without any ascertained
standards for measuring proximity, and (3) has any benefit, other than obvious
commercial or agricultural use, purportedly related to the “neighboring” lot.

1

See, e.g., Petitioners’ Petition for Writ of Certiorari, Mook v. Bd. of Cty.
Comm’rs, 2018SC434 (Colo. 2018) (filed July 20, 2018); and Appellant’s
Opening Brief, Kelly v. Bd. of Cty. Comm’rs, 2018COA81M, as modified (Colo.
App. June 14, 2018), cert. granted sub nom., Bd. of Assessment Appeals v. Kelly,
No. 18SC499, 2019WL1026366 (Colo. Mar. 4, 2019) (brief filed Aug. 21, 2017).
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While any one of these propositions is troubling on its own, when taken together,
these positions are nonsensical and would lead to absurd results and illogical
outcomes that are irreconcilable with applicable rules of statutory construction.
III.

SUMMARY OF THE ARGUMENT

To date, the Court of Appeals has issued eighteen opinions regarding the
proper legal interpretation on the statutory requirements set forth in C.R.S. § 39-1102(14.4)(a). Of those eighteen opinions, twelve set forth holdings on the proper
legal interpretation of the term “use” or the phrase “used as a unit” under C.R.S.
39-1-102(14.4)(a).2 In rendering opinions, six separate panels of the Court of

2

In addition to this case, opinions have been issued in the following eleven cases:
Rust v. Bd. of Cty. Comm’rs, 2018COA72 (Colo. App. 2018), petition for cert.
filed, 2018SC438 (Colo. July 20, 2018); Twilight Ridge, LLC v. Bd. of Cty.
Comm’rs, 2018COA108 (Colo. App. 2018), petition for cert. filed, 2018SC622
(Colo. Sept. 6, 2018); Martin Trust v. Bd. of Cty. Comm’rs, 2019COA18 (Colo.
App. 2019), petition for cert. filed, 2019SC207 (Colo. Mar. 21, 2019); Gilson v.
Bd. of Cty. Comm’rs, 2017CA432 (Colo. App. 2018), unpublished opinion,
petition for cert. filed, 2018SC559 (Colo. Aug. 22, 2018); Awe v. Bd. of Cty.
Comm’rs, 2017CA935 (Colo. App. 2018), unpublished opinion, petition for cert.
filed, 2018SC636 (Colo. Sept. 6, 2018); Dimacali v. Bd. of Cty. Comm’rs,
2017CA936 (Colo. App. 2018), unpublished opinion, petition for cert. filed,
2018SC627 (Colo. Sept. 6, 2018); Erskine v. Bd. of Cty. Comm’rs, 2017CA937
(Colo. App. 2018), unpublished opinion, petition for cert. filed, 2018SC717 (Colo.
Oct. 12, 2018); Mayer v. Bd. of Cty. Comm’rs, 2017CA759 (Colo. App. 2018),
unpublished opinion, petition for cert. filed, 2018SC751 (Colo. Oct. 25, 2018);
Rhoden v. Bd. of Cty. Comm’rs, 2017CA761 (Colo. App. 2018), unpublished
opinion, petition for cert. filed, 2018SC746 (Colo. Oct. 25, 2018); Neuhoff v. Bd.
of Cty. Comm’rs, 2017CA762 (Colo. App. 2018), unpublished opinion, petition
4

Appeals have, thus far, rejected the claims being made by the tax agents
representing Hogan and other property owners regarding the interpretation of the
phrase “used as a unit.” Only the Hogan panel accepted Hogan’s flawed position
based, in part, on review of the word “use” alone, without regard to the actual
phrase “used as a unit,” as required by C.R.S. § 39-1-102(14.4)(a). Opinion, ¶¶
27-29. See also Gilson, 2017CA432, ¶ 12 (discussing “use” in conjunction with
residential improvement and not “use as a unit” in conjunction with such
improvements). Contrary to the plain language of the statute, the Hogan division
also failed to recognize that residential improvements must be located on each
parcel before residential land classification is appropriate. See, e.g., Sullivan v.
Bd. of Equalization, 971 P.2d 675 (Colo. App. 1998); Martin Trust, 2019COA18
(Carparelli opinion).
The Opinion violates canons of statutory construction by failing to properly
look at the language of the statutory phrase as a whole, in both denying the need
for improvements on each parcel and in looking only to the definition of “use” and
not “use as a unit.” Courts presume that the legislature did not use language idly
and they “avoid constructions that would render any words or phrases superfluous

for cert. filed, 2019SC54 (Colo. Feb. 7, 2019); and Lannie v. Bd. of Cty. Comm’rs,
2017CA1971 (Colo. App. 2018), unpublished opinion, petition for cert. filed,
2019SC56 (Colo. Feb. 7, 2019).
5

or lead to illogical or absurd results.” Doubleday v. People, 364 P.3d 193, 196
(Colo. 2016) (emphasis added). Further, the defective analysis is incompatible
with the policy and legal interpretation espoused and established by five other
panels of the Court of Appeals, and this anomaly – or deviation from the common
rule – must be reversed to bring it in line with the established policy set forth by
the other panels. Mile High Fence Co. v. Radovich, 489 P.2d 308, 311 (Colo.
1971), superseded on other grounds by statute (certiorari warranted to determine
policy).
IV.

ARGUMENT

A. Statutory Phrase “Used as a Unit” Requires Evidence of Actual Integral
Use
The law is clear that it does not allow every purported use to qualify
property for residential classification. Even the Hogan court recognizes that
integral use of land (as a unit in conjunction with residential improvements
located on a contiguous, commonly owned parcel) is required. C.R.S. § 39-1102(14.4)(a); Fifield v. Pitkin Cty. Bd. of Comm'rs, 292 P.3d 1207, 1209 (Colo.
App. 2012); Opinion, at ¶ 22; 2 Assessors’ Reference Library, § 6, at 6.10.
However, the Hogan court erred in concluding that there is no difference between
passively benefiting from land and actively using it. Opinion, at ¶¶ 29-32. Cf.
Martin Trust, 2019COA18 at ¶ 45 (Carparelli opinion).
6

Here, the Hogan division’s improper interpretation and application of the
phrase “used as a unit” in C.R.S. § 39-1-102(14.4)(a) violates rules of statutory
construction. See Twilight, 2018COA108 at ¶ 24 (“interpreting the ‘used as a
unit’ language … as meaning no more than simply ‘used’ … would effectively
read language out of the statute, which we may not do”). The Court cannot
simply look at the definition of “use,” as the Hogan court did, Opinion, ¶ 29, but
must look at what it means to use the property “as a unit” in conjunction with any
required residential improvements. To come to any other conclusion ignores the
plain language and common definition of the words used by the legislature.
Doubleday, 364 P.3d at 196.
Indeed, words and phrases in statutes must be construed by their plain and
ordinary meanings where possible. Union Ins. Co. v. Houtz, 883 P.2d 1057, 1062
(Colo. 1994); see also People v. Forgey, 770 P.2d 781, 783 (Colo. 1989) (courts
should look to the dictionary for assistance in determining plain and ordinary
meaning of words). By expressly requiring use as a unit, C.R.S. § 39-1102(14.4)(a) requires that residential land to be employed together as an integral or essential - part of necessary residential improvements. 2 Assessors’ Reference
Library, § 6, at 6.10 (emphasis added) (“Parcels of land, under common
ownership, that are contiguous and used as an integral part of a residence, are
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classified as residential property.”); Use, MERRIAM-WEBSTER’S COLLEGIATE
DICTIONARY 1378 (11th ed. 2003, 19th prtg. 2014) (act or practice of employing
something); Unit, MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY at 1369 (“a
single thing … or group that is a constituent of a whole”) (emphasis added). See
also Constituent, MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY at 267 (“an
essential part: COMPONENT, ELEMENT”) (emphasis added); Integral,
MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY at 650 (“essential to
completeness: CONSTITUENT”) (emphasis added).
Moreover, the Hogan court inappropriately created a “more expansive
definition of the term [use]”, Opinion, at ¶ 30, in contravention of the
requirements of Title 39. Undeniably, to ensure that just and equalized
assessments of taxable property occur, the general assembly has dictated that the
provisions of articles 1 to 13 of Title 39 be strictly construed. C.R.S. § 39-1-101.
This edict, together with the requirement that any doubts regarding the meaning of
words and phrases in revenue provisions be resolved in favor of the public
interest, requires that the Court reverse the Hogan court’s ruling. Id.; C.R.S. § 24-201(1)(e). As previously stated by Colorado courts:
[b]ecause the principal design of the constitution's revenue provisions
is to subject all private real and personal property to the payment of its
fair proportion of taxation necessary for governmental purposes,
unless the property falls within a constitutionally stated category of
8

exemption, [courts] resolve doubts regarding the meaning of a
particular word or phrase of the revenue provisions of the statutory
and constitutional language in favor of this ‘beneficent purpose.’
Vail Assocs., Inc., 19 P.3d at 1273 (citing People ex rel. Iron Silver Mining Co. v.
Henderson, 21 P. 144, 146 (Colo. 1889)).
Finally, Hogan’s interpretation does not provide a workable standard that
effectuates the requirement that land must not only be “used,” but (1) used as a
unit, (2) in conjunction with residential improvements to qualify for residential
classification. C.R.S. § 39-1-102(14.4)(a); C.R.S. § 39-1-101 (strict construction).
Under Hogan’s purported definition of “use,” any subjective intent or mere
statement of past use or enjoyment would qualify property for residential
classification.
For example, under the Hogan court’s logic, if a developer subdivided 100
acres into 3.00+ acre lots and built a model home on one of the lots that the
developer lived in while marketing the property, all 33 lots would be entitled to
residential classification; provided, that the developer asserts that it enjoys the
distance from others that is created by owning all 33 lots until they are sold.
When viewed in this context, the unreasonableness this interpretation is clearly
displayed; allowing taxpayers’ incidental, passive uses or benefits to qualify a
parcel for residential classification would render part of C.R.S. § 39-1-
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102(14.4)(a) a nullity in violation of statutory construction. Bd. of Cty. Comm’rs
v. City of Woodland Park, 333 P.3d 55, 58 (Colo. 2014); C.R.S. § 2-4-201(1)(b)(c).
However, as set forth in published cases by three other divisions of the
Court of Appeals, integral use requires more than one’s mere enjoyment or
passive use of a vacant parcel of land. See e.g., Martin Trust, 2019COA18 at ¶ 47
(Carparelli opinion). This rationale is based, in part, on the requirement that the
BAA’s interpretation of the statutory requirement be given deference in this
matter unless clearly erroneous. Andrew v. Teller Cty. Bd. of Equalization, 284
P.3d 172, 174 (Colo. App. 2012) (deference to BAA’s interpretation of statute
required unless clearly erroneous); Farny v. Bd. of Equalization, 985 P.2d 106,
109 (Colo. App. 1999) (“BAA's classification determination must be sustained if
it has a reasonable basis in law and is supported by substantial evidence in the
record considered as a whole”).
Certainly, as other divisions of the Court of Appeals have held, it was
within the BAA’s discretion to determine that certain asserted subjective “uses” of
vacant land are “not the type of integral use that establishes that vacant land is
being used as a unit with a contiguous residential parcel.” Twilight, 2018COA108
at ¶ 24. See also Martin Trust, 2019COA18 at ¶¶ 19 and 45-46 (Carparelli
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opinion); Rust, 2018COA72 at ¶ 11 (requirement in ARL that subject parcel be
integral to residential parcel is reasonable). This interpretation is supported by
the practical requirement that objective evidence be provided to demonstrate that a
parcel is used as a unit in conjunction with any required residential improvements.
See, e.g., Farny, 985 P.2d at 109 (citations omitted) (actual use of the property on
the relevant assessment date is the primary factor in determining classification).
Statements made by owners, without objective evidence to support their
claims, are not sufficient. See Fact, MERRIAM-WEBSTER’S COLLEGIATE
DICTIONARY at 448 (“a thing done;” something that has actual existence). Indeed,
the Hogan court’s interpretation of use sets forth no standard by which to measure
the sufficiency of any circumstantial evidence provided to answer questions such
as the following:
 How long must one own contiguous parcels before it is presumed that a
vacant lot is being held for residential purposes? One week, one month, six
months, one year, five years, or more?
 When does a buffer actually exist and/or is privacy actually protected? Does
a contiguous lot have to contain a 50’ wide strip, a half-acre, more?
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 What qualifies as a view? If a residential parcel looks out towards a gravel
pit, a feedlot or a detention pond, is that a “view” worthy of protection as
part of someone’s residential use?
If the Court is to adopt Hogan’s interpretation, no answers to the foregoing
questions are required because a property owner’s subjective belief would
establish the right to claim favorable classification as residential land. This
approach would preclude assessors from trying to establish any sensible criteria
to determine what constitutes use as a unit in conjunction with residential
improvements, rendering part of C.R.S. § 39-1-102(14.4)(a) a nullity in violation
of canons of statutory construction. Doubleday, 364 P.3d at 196; Woodland Park,
333 P.3d at 58; C.R.S. § 2-4-201(1)(b)-(c).
The purported “uses” asserted by taxpayers in these cases, which include:
‘Enjoy[ing] the foxes and deer and moose and elk and bear that
wonder [sic] through their property’ to ‘enhance the[] [owners’] sense
of solitude and privacy’ and ‘keeping people off of [property]’,
BAA TR (Hogan case), 11/30/16, pp 11:10-14; and 117:8-9, provide no objective
evidence of any “use” that can be verified or discounted. Indeed, in some cases
where land owners have argued that they use land for buffers to preserve privacy,
objective evidence rebutted these statements. See e.g., Erskine, 2017CA937 at ¶¶
14-15. As stated by the Erskine court:

12

petitioner divided the original property into four separate parcels, sold
one of the parcels, and listed the subject parcels for sale, thus
undermining its argument that the subject parcels were used as a
buffer to preserve residential privacy and views; and
both appraisers testified that, during their inspections, they didn’t
observe any evidence of the uses claimed by petitioner occurring, or
having occurred, on the subject parcels.
Id. (footnote omitted). However, in cases where there is no objective evidence
about any use, the Hogan court’s ruling would force counties to take a land owner
at face value. The facts of the Erskine case cited above establish why this
approach is problematic and ripe for abuse.
Thus, the Hogan court’s rejection of the BAA’s ruling –based on an
interpretation of the erroneous reading of only the word “use” and which
impermissibly expanded the plain and ordinary meaning of the statutory phrases –
must be overturned.
B. Residential Improvements Required on Each Parcel of Land
While there is a split of authority among divisions of the Court of Appeals,
as stated succinctly by the Sullivan court:
a particular parcel of land may qualify for residential classification
and assessment in one of two different ways: either by itself
containing a residential dwelling unit that is used as such or,
alternatively, by having residential improvements other than a
dwelling unit and being used as a unit in conjunction with a
residential dwelling unit located on a contiguous parcel that is under
common ownership with the subject parcel.
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Sullivan, 971 P.2d at 676.3 Additionally, as Judge Carparelli accurately set forth
in the Martin Trust opinion:
[B]y considering article 1 of title 39 as a whole and giving consistent,
harmonious, and sensible effect to the definitions … th[is] analysis
demonstrates that the second sentence of subsection 102(14.3), which
requires the presence of man-made structures or water rights, has no
meaning or effect when applied to a parcel on which there is a
residence and has meaning and effect only when it is applied to a
parcel that is contiguous to such a parcel. … [A] parcel that is
contiguous to one on which there is a residence can be classified as
residential land only when it has a ‘building[], structure[], fixture[],
fence[], amenit[y], [or] water right[]’ that is ‘an integral part of the
residential use’ of the parcel containing the residence.
Martin Trust, 2019COA18 at ¶ 20 (Carparelli opinion).
To conclude otherwise would render portions of C.R.S. § 39-1-102(14.4)(a)
superfluous, in violation of applicable canons of statutory construction. E.g.,
Doubleday, 364 P.3d at 196. Instead, to “accord consistent, harmonious, and
sensible effect to all … parts” of the relevant statutory scheme, the Court must
look not only at the definition of residential land but also definitions of residential

3

This holding is not dicta. Although Sullivan’s outcome ultimately turned on lack
of common ownership with a contiguous residential parcel, the division fully
analyzed the definition of “residential land” in order to determine the prerequisites
applicable to its analysis of the issues before it. Sullivan, 971 P.2d at 676.
Further, even if dicta, this analysis is consistent with the plain language of the
statute and should be considered persuasive by this Court.
14

improvements and other types of land contained in Article 1 of Title 39.
Woodland Park, 333 P.3d at 58; C.R.S. § 2-4-201(1)(b)-(c).
According to the Colorado Constitution, “[r]esidential real property . . .
shall include all residential dwelling units and the land, as defined by law, on
which such units are located . . . .” Colo. Const. art. X, § 3(1)(b) (emphasis
added). The general assembly could have simply duplicated the language of the
Colorado Constitution. However, it did not. Instead, the legislature chose to use
the term “residential improvements” when defining “residential land,” which term
includes not only dwelling units, but also “buildings, structures, fixtures, fences,
amenities, and water rights that are an integral part of the residential use.” C.R.S.
§ 39-1-102(14.3).
It is undeniable that courts have already held that the legislature used the
authority granted to it under the Colorado Constitution, “in its definition of
residential improvements[,] to broaden the definition of residential real properties
to include fences, cable TV lines, ski lines, etc., as long as these amenities are
appurtenant to a residential dwelling.” Vail Assocs., Inc. v. Bd. of Assessment
Appeals, 765 P.2d 593, 595 (Colo. App. 1988) (emphasis added). This authority
and broadened definition cannot be overlooked, despite the Hogan court’s ill-
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placed reliance on the Fifield division’s prior ruling. See Opinion, at ¶ 42; Fifield,
292 P.3d at 1210.
With regard to the need for residential improvements, the Fifield (and thus,
Hogan) court’s rationale is flawed based on its holding that the statute:
requires only that to qualify as residential land, land on contiguous
parcels be used as a unit in conjunction with a residential dwelling
unit, or associated residential improvement, on another commonly
owned parcel.
Fifield 292 P.3d at 1210 (emphasis added). This holding explicitly fails to
recognize the constitutional requirement that a single parcel must contain a
dwelling unit and that a mere “residential improvement” will not satisfy the
constitutional requirements. Colo. Const. art. X, § 3(1)(b); Vail Assocs., Inc.
v. BAA, 765 P.2d at 594-95. It also failed to properly consider the rationale
and meaning behind the use of the term “residential improvements,” instead
of the term dwelling unit, in the definition of “residential land.”
Further, the general assembly has defined “vacant land,” for purposes of
subsection (14), in pertinent part, as:
any lot, parcel, site, or tract of land upon which no buildings or
fixtures, other than minor structures, are located. “Vacant land” may
include land with site improvements. “Vacant land” . . . shall not
include any lots within [a] subdivision . . . that improvements, other
than site improvements or minor structures, have been erected upon
or affixed thereto.
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C.R.S. § 39-1-103(14)(c)(I). In turn, “minor structures” are:
improvements that do not add value to the land on which they are
located and that are not suitable to be used for and are not actually
used for any commercial, residential, or agricultural purpose.
C.R.S. § 39-1-103(14)(c)(II)(A).
To accord harmony to the statutory scheme established by the legislature,
the Court must read these sections in conjunction with one another. By its very
definition, an unimproved parcel of land with no improvements other than site
improvements – i.e. curbs, gutters, culverts and sewage and drainage facilities,
utility easements and hookups – is “vacant land” and not “residential land.” See
C.R.S. § 39-1-103(14)(c)(II)(B) (defining site improvements). To hold that a
parcel becomes residential land simply because it may be contiguous to a
commonly owned residential lot creates an exception to the definition of “vacant
land,” where none exists and negates the definition of “residential improvements.”
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Martin Trust, 2019COA18 at ¶¶ 33 and 35 (Carparelli opinion);4 Boulder Cty. Bd.
of Comm'rs v. HealthSouth Corp., 246 P.3d 948, 951 (Colo. 2011) (do not add
words to statute); Town of Telluride v. Lot Thirty-Four Venture, L.L.C., 3 P.3d 30,
35 (Colo. 2000), as modified on denial of reh'g (Feb. 26, 2000) (citations omitted)
(do not create exception that plain language does not suggest or mandate).
The only logical interpretation of C.R.S.§ 39-1-102(14.4)(a) requires the
Court to read the relevant provisions of articles 1 to 13 of Title 39 together in a
harmonious and consistent manner. Martin Trust, 2019COA18 at ¶ 42 (Carparelli
opinion). This can only be done by recognizing that the phrase “residential
improvements” is broader than the term dwelling unit and by giving credence to
the definition of “vacant land” without creating exceptions where none are listed
in the law.
V.

CONCLUSION

4

The dissent’s opinion in the Martin Trust case regarding the limited application
of C.R.S. § 39-1-103(14)(c)(I), Martin Trust, 2019COA18 at ¶ 82 (Hawthorne
dissent), fails to recognize that Articles 1 to 13 of Title 39 must be read together in
harmony to ensure fair and uniform classification and valuation of property for
assessment purposes. C.R.S. § 39-1-101.5. The clear intent and purpose of
section -103(14) is to declare the proper methods of appraisal for valuation of
vacant land, which must be read in context with the definition of other classes of
property – such as agricultural, commercial and residential land – in order to give
harmony to legislative intent. Woodland Park, 333 P.3d at 58; C.R.S. § 39-1-101
(purpose of statutes).
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The legislative requirement for strict construction of C.R.S. § 39-1102(14.4)(a) prohibits an expansive definition of the term, as adopted and applied
by the Hogan court, based on implications or equitable considerations. Instead,
integral use, as required by the Division of Property Taxation in the ARL, and
confirmed by the BAA, is required. Further, it is above contest that when a
taxpayer owns only one parcel of land, such parcel must contain a residential
dwelling unit to qualify for classification as residential land. Colo. Const. art. X,
§ 3(1)(b); Vail Assocs., Inc. v. BAA, 765 P.2d at 594-95. If a dwelling unit on one
parcel was sufficient to confer residential classification on multiple parcels, there
would have been no need to include the broader term “residential improvements”
in the definition of residential land; a dwelling unit would have sufficed.
Sullivan, 971 P.2d at 676; Martin Trust, 2019COA18 at ¶ 33 (Carparelli opinion).
However, the general assembly’s use of the term “residential improvements” must
be given context and meaning in the Court’s review of this matter.
Respectfully submitted this

day of May, 2019.

/s/ Kathleen L Moore
Kathleen L Moore, #35988
Assistant County Attorney
La Plata County Attorney’s Office
Attorneys for Amicus Curiae La Plata
/s/ Christina C. Hooper
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Christina C. Hooper, #38271
Senior Assistant County Attorney
Eagle County Attorney’s Office
Attorneys for Amicus Curiae Eagle County
/s/ Michael A. Koertje
Michael A. Koertje, #21921
Assistant County Attorney
Boulder County Attorney’s Office
Attorneys for Amicus Curiae Boulder County
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CERTIFICATE OF SERVICE
This is to certify that on the _____ day of ______________, 2019, a true
and correct copy of the foregoing AMICI CURIAE BRIEF IN SUPPORT OF
SUMMIT COUNTY AND THE BOARD OF ASSESSMENT APPEALS was
served upon all parties herein via ICCES, addressed as follows:
Juliane T. DeMarco
Assistant County Attorney
Summit County Attorney’s Office
208 Lincoln Avenue
P.O. Box 68
Breckenridge, Colorado 80424
F. Brittin Clayton III
Ryley Carlock & Applewhite
1700 Lincoln Street, Suite 3500
Denver, CO 80203
Emmy A. Langley
Assistant Solicitor General
Colorado Attorney General’s Office
1300 Broadway, 6th Floor
Denver, CO 80203
Evan – AG’s Office
Courtesy Copy:
Christina C. Hooper, #38271
Eagle County Attorney’s Office
Michael A. Koertje, #21921
Boulder County Attorney’s Office
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/s/ Tessa Schmitzer
Tessa Schmitzer
La Plata County Attorney’s Office
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QUITCLAIM DEED
THE BOARD OF COUNTY COMMISSIONERS OF PARK COUNTY, COLORADO, a Colorado
county, 850 Castello Avenue, Fairplay, Colorado 80440, as the grantor, for and in consideration of Ten
and No/100 Dollars ($10.00) and other good and valuable consideration, in hand paid, hereby quitclaims
to Justin Wallace, an individual, with address of: 4185 Lipan Street, Englewood Colorado, 80110, as the
grantee, all right, title and interest in and to the real property and all improvements thereon situated in the
County of Park and State of Colorado, described as follows:
Lost Park Ranch, Filing No. 1, Lot 2, County of Park, State of Colorado
With all its appurtenances
Street address:
Assessor’s Schedule No.:

vacant land
35113

No Documentary Fee per Section 39-13-102(2)(a), CRS. (2018)

Executed and delivered this

day of

, 2019.

THE BOARD OF COUNTY COMMISSIONERS OF
THE COUNTY OF PARK, STATE OF COLORADO
a Colorado county

By:
Richard Elsner, Chairperson
STATE OF COLORADO
COUNTY OF PARK

)
) ss.
)

The foregoing instrument was acknowledged before me on the
, 2019, by
Richard Elsner as Chairperson of the Board of County Commissioners of the County of Park, a Colorado
county.
Witness my hand and official seal.
My commission expires:

.

Notary Public
SEAL
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CONTRACT BETWEEN PARK COUNTY AND THE TELLER-PARK
CONSERVATION DISTRICT CONCERNING THE TELLER-PARK WEED
MANAGEMENT PROGRAM

This Contract is entered into this____day of_______________, 2019, between
PARK COUNTY, a political subdivision of the State of Colorado ("Park County") and the
TELLER-PARK CONSERVATION DISTRICT ("TPCD"). The parties agree as follows:

1.

The purpose of this Contract is to set forth the parties' understanding with respect to
the Teller-Park Weed Management Program, including, but not limited to, the
oversight of the individual(s) hired to spray the weed-infested areas.
A separate contract will be executed between Teller County and TPCD for
services agreed upon between those entities.
In conjunction with the respective weed management committees for Park
County, the TPCD shall establish the priority practices, priority weeds, and
priority areas to be addressed through the program.
.
The TPCD shall select an individual to be hired as an employee to perform the
spraying and related work, titled the Weed Management Specialist ("WMS").
The TPCD shall direct and supervise the WMS in accordance with their
established priorities; shall be responsible for developing and monitoring an
accountability system for the WMS; shall monitor the billing invoices and
expenses incurred by the WMS; and shall provide an annual report about the
progress of the weed management program to the Park County Board of County
Commissioners.
TPCD shall maintain all required licenses and insurances for the program.
Spraying services performed upon request by the county will be billed to the Park County
Road & Bridge Department, dollar amount not to exceed $10,000.00, unless increased
by Park County Road & Bridge for this year's contract.
The TPCD shall liaise with the US Forest Service, Colorado Parks and Wildlife,
Colorado State Land Board, Colorado State Forest Service, Colorado Department of
Transportation, Teller County Road & Bridge and Park County Road & Bridge
personnel as necessary.
The term of this Contract shall commence on the date it is executed by all parties
and shall end on December 31, 2019.

2.
3.

4.
5.

6.
7.

8.

9.

TELLER-PARK CONSERVATION DISTRICT
By

_

Title ------------PARK COUNTY BOARD OF COUNTY COMMISSIONERS
By
Title-------------- ATTEST:

County Clerk

_

Park County
Development Services

Memo
To:

Board of County Commissioners

From: John Deagan, AICP
CC:

None

Date: May 16th, 2019
Re:

A.

Land Use Regulations - Proposed Changes to Outdoor Recreational
Facilities and Group Homes

Proposed Revisions

1. Definition and Permissibility of Outdoor Recreational Facilities
Recent years have seen development pressure on Mining zoned lots in the
mountainous portions of the county. This pressure is not for mining
purposes, but for outdoor recreation, particularly backcountry skiing. Staff
considers Outdoor Recreational Facility to be a potentially compatible use in
the Mining zone district given conditional use permit review to ensure
compatibility with neighboring land uses.
The following changes are proposed:
a. Altering the definition of Recreational Facility, Outdoors as follows:
Recreation Facility, Outdoor: An establishment, including permanent
seasonal operations, providing recreational activities to the public in a
largely outdoor setting. Accessory uses may include BACKCOUNTRY
HUTS, limited buildings for restrooms, dressing rooms, equipment
storage and rental, maintenance, open-air pavilions or shelters, and
similar structures all associated with the principal outdoor recreational
use. Outdoor Recreation does not include Golf Course. An Outdoor
Recreation Facility is not a Conference & Retreat Facility.
b. Adding a new definition of Backcountry Hut:

1

BACKCOUNTRY HUT: A BUILDING OFFERING TEMPORARY
SHELTER FOR SKIERS AND HIKERS, INCLUDING OVERNIGHT
ACCOMMODATIONS AND COOKING AND SANITARY
FACILITIES. A BACKCOUNTRY HUT CANNOT BE USED AS A
PERMANENT OR SEASONAL RESIDENCE.
c. Adding Recreational Facility, Outdoors to the Mining zone district use
table as a conditional use.
2. Definitions and Permissibility of Residential and Special Group Homes
From 2003 to 2011, the definitions of Residential and Special Group Homes
allowed for the housing of people with developmental disabilities, aged
people, people with mental illnesses, and people with addictions or criminal
histories. In November of 2011, those definitions were changed to only
allow child care facilities.
This change drastically limited the ability for vulnerable and at-risk
populations to be cared for in the community. It also brought our
regulations out of compliance with state law. C.R.S. §30-28-115 (2) (attached)
requires local governments to allow for the placement of homes for eight or
fewer people with developmental disabilities, people older than sixty years
who do not need nursing facilities, and people with mental illnesses.
The following changes are proposed:
a. Altering the definition of Group Home, Residential as follows:
Group Home, Residential: A use licensed by the State of Colorado as
defined under 12 CCR 2509 - 8 program area 7 – Rules Regulating
Residential Child Care Facilities. A “Residential Child Care Facility
(RCCF)” shall provide 24 hour residential group care and treatment for
five or more children.
ANY OF THE FOLLOWING GROUP HOMES PROVIDED THAT THE
BUILDING MEETS ALL APPLICABLE PROVISIONS OF THE
COUNTY BUILDING CODE:
A. A STATE-LICENSED GROUP HOME FOR THE EXCLUSIVE USE
OF SUPPORT STAFF AND EIGHT OR FEWER PERSONS WITH
INTELLECTUAL AND DEVELOPMENTAL DISABILITIES AS
DEFINED IN C.R.S. §25.5-10-102.
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B. A STATE-LICENSED GROUP HOME FOR THE EXCLUSIVE USE
OF SUPPORT STAFF AND EIGHT OR FEWER PERSONS SIXTY
YEARS OF AGE OR OLDER THAT DO NOT NEED NURSING
FACILITIES. SUCH HOMES SHALL BE DISTINGUISHED FROM
NURSING FACILITIES AS DEFINED IN C.R.S. §25.5-4-103 (14) AND
INSTITUTIONS PROVIDING LIFE CARE AS DEFINED IN C.R.S.
§11-49-101 (6).
C. A STATE-LICENSED GROUP HOME FOR THE EXCLUSIVE USE
OF SUPPORT STAFF AND EIGHT OR FEWER PERSONS WITH
BEHAVIORAL OR MENTAL HEALTH DISORDERS AS DEFINED
IN C.R.S. §27-65-102.
b. Altering the definition of Group Home, Special as follows:
Group Home, Special: A use licensed by the State of Colorado as defined
under 12 CCR 2509 - 8 program area 7 – Specialized Group Facilities.
A SPECIAL GROUP HOME INCLUDES:
A. ANY RESIDENTIAL GROUP HOME WITH MORE THAN EIGHT
RESIDENTS; OR
B. ANY ESTABLISHMENT WITH THE PRIMARY PURPOSE OF
RESIDENTIAL ACCOMMODATION AND ASSISTANCE OF ANY
NUMBER OF PAROLEES, JUVENILE DELINQUENTS, OR
PERSONS SUFFERING FROM ADDICTION OR EMOTIONAL
AND MENTAL DIFFICULTIES.
c. Currently both types of Group Homes are conditional uses in the
Agricultural, Agricultural Small Lot, Residential Ranch, Residential
Estate, Residential, Mountain Residential, Rural Center Mixed Use,
Commercial and Industrial zone districts. No changes to permissibility
are proposed.
B. Planning Commission
The Planning Commission considered these revisions at their May 15th
hearing and unanimously recommended approval of them.
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C. Recommendation
Staff recommends that the proposed revisions be approved as written. The
BOCC’s options are to authorize staff to prepare a resolution to:
•
•

Implement the revisions as written; or
Implement the revisions with modifications.

Alternatively, the hearing can be continued so that staff can provide
additional information; or the BOCC could choose to not implement the
revisions.
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PARK COUNTY BOARD OF COUNTY COMMISSIONERS
PLANNING DEPARTMENT STAFF REPORT
Board Hearing Date: May 23, 2019
To:

Board of County Commissioners

Date:

May 1, 2019

Prepared by:

John Deagan, AICP; Planner

Subject:

Right-of-Way Vacation

Request:

The vacation of the 890-foot-long Laser Lane cul-de-sac right-ofway in South Park Ranches Filing 59.

Application Summary:
Applicant:
Owner:
Location:
Zone District:
Surrounding Zoning:
Lot Size:
Existing Use:
Proposed Use:
Public Comment:

Kit and Heather Lammers
Same
A vicinity map is attached as Attachment 1.
Residential
Residential
Roughly 1.3 acres to be vacated.
Access to New Lot 45, Lot 49, and Lot 50
Access to new lot 49 – the plat includes a consolidation of
Lots 49 and 50
None received at this time.

Background:
Laser Lane provides access to only three lots, all of which are owned by the applicants.
Applicants are consolidating Lots 49 and 50 and requesting vacation of the right-of-way
which will become part of New Lot 49. Public Works does not object to the application.

Land Use Regulations and Strategic Master Plan:
Each of the standards for approval of a Right-of-Way Vacation (LUR Section 6-1003,
page 50 of Article VI) is addressed below.
A. The vacation of the right-of-way is not contrary to the public interest.
Since the right-of-way only accesses land owned by the applicant, its vacation will
not affect the travelling public.

BOCC Staff Report
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Laser Lane Right-of-Way Vacation
May 23, 2019 Hearing

B. The proposed right-of-way vacation would not create or result in any adverse
impact to neighboring properties or the public health, safety, or welfare.
This right-of way vacation will not create any adverse impacts to neighboring properties
or the public health, safety, or welfare.
C. The proposed right-of-way vacation does not leave any land without access to
another public road.
The plat includes access easements so that both lots will have legal access to the Walls
Street right-of-way.
D. The proposed right-of-way vacation substantially conforms to the goals and
policies of the Strategic Master Plan to the extent that such advisory provisions
do not conflict with provisions or requirements of the Land Use Regulations and
to the extent that such goals and policies set forth requirements which are
sufficiently specific to permit the Planning Commission or the BOCC to decide
that the dedication meets or fails to meet such goal or policy.
Staff does not find the Right-of-Way Vacation to be contrary to any of the Guiding
Principles of the Strategic Master Plan.

Impact Analysis:
No impact is anticipated to traffic, roadways, schools, parks, storm drainage facilities, or
utilities.

Planning Commission:
The Planning Commission reviewed this application at their April 9, 2019 meeting and
unanimously recommended approval of the application with the following condition:
1. Prior to hearing of this case by the Board of County Commissioners, access
easements for New Lot 45 across New Lot 49 and for New Lot 49 across New Lot 45
are added to the plat.
This condition has been met.

Recommendation:
Staff recommends that the Right-of-Way Vacation application be approved with no
conditions. The BOCC’s options are to authorize staff to prepare a resolution to:
•
•
•

Approve the application with no conditions;
Approve the application with newly identified conditions; or
Deny the application.

Alternatively, the hearing can be continued so that the applicant or staff can provide
additional information.
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Laser Lane Right-of-Way Vacation
May 23, 2019 Hearing
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Advisory Board on the Environment
Park County Planning Department
P.O. Box 1598
Fairplay, Colorado 80440

Phone: (719) 836-4254 ● Fax: 719-836-4268 ● E-mail address: jdeagan@parkco.us

R eferral R esponse
Comment Deadline Date:
Case #:

_19VAC-01

February 11th, 2019 Submitted Date: January 3rd, 2019_

Case Name: Lammers Right-of-Way Vacation_

Request: The applicant is requesting to vacate the right-of-way described below, with the vacated
right-of-way being consolidated with new lot 49. Please see the attached maps.
Legal Description: Laser Lane within South Park Ranches Filing 59.
Date of Planning Commission Hearing:
Date of BOCC Hearing:
__X_____

_______

Tuesday, February 12th, 2019____________

To be determined._____

We have reviewed this referral and find that it does comply with our specific organization’s

concerns.

We have reviewed this referral and find that it does not comply with our specific organization’s

concerns for the following reasons:

____________________________________________________________________________
____________________________________________________________________________
__X_____

We have reviewed this referral and find no conflicts with our interests.

_______

A formal recommendation is under consideration and will be submitted to you prior to
____________________.

_______

Please refer to the enclosed letter.

__X_____

We offer the following comments regarding this referral:
_The no concerns is based on the ABE assumption that parcel 45 and 48 have been legally combined at
some point in the past.

Signed: __Amy Mitchell__________________________________ Date:___January 15, 2019_____________________
Title: ___ABE Secretary_______________________________

Public Works
From:
To:
Subject:
Date:

Greg Kasparek
John Deagan
Re: Laser Lane ROW Vacation
Tuesday, December 18, 2018 6:31:12 PM

Public Works has no objections to vacating Laser Ln.
Greg Kasparek
Sent from my iPhone
On Dec 18, 2018, at 2:47 PM, John Deagan <JDeagan@parkco.us> wrote:
Greg, would you object to the vacation of the Laser Lane ROW in South
Park Ranches Filing 59?
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PARK COUNTY BOARD OF COMMISSIONERS
PLANNING DEPARTMENT STAFF REPORT
BOCC Hearing Date: May 23, 2019
To:

BOCC Members

Date:

May 15, 2019

Prepared by:

Jennifer Gannon, Planning Technician

Subject:

Guffey Right-of-Way Vacation

Request:

Vacate the west half of the alley in Block 36, Guffey, and consolidate it
with adjacent property owned by the Southern Park County Fire
Protection District.

Application Summary:
Applicant:
Owner:
Location:
Zone District:
Surrounding Zoning:
Lot Size:
Existing Use:

Eugene Farmer for the Southern Park County Fire Protection
District
Southern Park County Fire Protection District (SPCFPD)
Guffey Fire Station, addressed as 1745 County Road 102,
Guffey
Mixed Use (MU)
Mixed Use (MU to the West, South and East, Agricultural (A)
and Residential (R) to the North. A Zoning Map is Attachment 1.
0.03 acres to be vacated. Consolidated parcel will total 2.00
acres.
Guffey Fire Station

Background:
In September, 2018, the Southern Park County Fire Protection District (SPCFPD) requested
that the County vacate the northern most part of the platted Main Street and a portion of the
alley in Block 36 so that they could consolidate the lots they owned around those two rights-ofway. This ROW vacation and consolidation created New Lot 9, a 1.54-acre lot on which they
were going to add a 29,900 water storage system. In April of 2019, the County transferred
ownership of Lots 10-15 to SPCFPD and they are now asking that the other half of the already
partially vacated alley now be vacated so that these lots can be consolidated with New Lot 9.
With this added property, the proposed site of the water storage system has been changed so
that it is further away from the north property boundary and will be easier for the fire trucks to
access. An aerial map of the subject properties is included as Attachment 2 and the proposed
site plan is Attachment 3.
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SPCFPD Right-of-Way Vacation
May 23, 2019 Hearing

Land Use Regulations and Strategic Master Plan:
Each of the standards for approval of a Right-of-Way Vacation (LUR Section 6-1003, page 50)
is addressed, as summarized below.
A. The vacation of the right-of-way is not contrary to the public interest.
This alley right-of-way has never been constructed or used and its vacation will not affect
the public in any negative way.
B. The proposed right-of-way vacation would not create or result in any adverse impact
to neighboring properties or the public health, safety, or welfare.
This right-of-way vacation will not create any adverse impacts, as the public does not
currently use, or would have any future use for, this alley. In fact, it makes possible the
installation of a water storage system that will increase the Fire Department’s ability to help
the public.
C. The proposed right-of-way vacation does not leave any land without access to
another public road.
No other properties will be left without access.
D. The proposed right-of-way vacation substantially conforms to the goals and policies
of the Strategic Master Plan to the extent that such advisory provisions do not
conflict with provisions or requirements of the Land Use Regulations and to the
extent that such goals and policies set forth requirements which are sufficiently
specific to permit the Planning Commission or the BOCC to decide that the
dedication meets or fails to meet such goal or policy.
This proposed Right-of-Way Vacation supports Goal 9.4 of the 2016 Strategic Master Plan:
Support fire districts’ efforts to provide fire and emergency services.

Impact Analysis:
No impact is anticipated to traffic, roadways, schools, parks, storm drainage facilities, or utilities.
Planning Commission Action & Public Comment:
The Planning Commission reviewed this application at their May 14, 2019 meeting and
unanimously recommended approval of the application with no conditions.
Staff received an email from the adjacent neighbor to the north requesting a plat note be added
that mentions a “historic prescriptive easement” that he uses to get from County Road 102,
across the northeast corner of SPCFPD property, to his property. There is no easement on
record. The County Attorney was consulted via email and she said, in summary, that the County
can’t grant him an easement and that, as long as vacating this alley does not rob him of access
to his property, this vacation can be granted. There are at least two visible access points to the
neighboring property off of County Road 102 north of Guffey, and via Ridge Street in town.
The area historically used by the neighbor is on the western part of the SPCFPD property, using
the current Fire Department driveway access off of County Road 102, and has nothing to do
with the alley in question. The Planning Commission agreed and saw no reason to add any
conditions regarding this request to the approval of this vacation.
BOCC Staff Report
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SPCFPD Right-of-Way Vacation
May 23, 2019 Hearing

Recommendation:
Staff recommends that the Rezoning be approved with no conditions. The Board’s options are
to authorize the County Attorney to prepare a resolution to:
• Approve the application with no conditions;
• Approve the application with newly identified conditions; or
• Deny the application.
Alternatively, the case can be continued so that the applicant or staff can provide additional
information.
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Park County Planning Department
P.O. Box 1598
Fairplay, Colorado 80440

Phone: (719) 836-4258●Fax: 719-836-4268●E-mail address: jgannon@parkco.us

R eferral R esponse
Submitted Date:

Case #:

April 29, 2019

Comment Deadline Date: May

9, 2019

19VAC-02 Case Name: Southern Park County Fire Protection District Right-of-Way Vacation

Request:

Vacation of westerly half of the alley in Block 36 Guffey to consolidate with the Lots 10

through 15 and New Lot 9 Block 36, all owned by the Southern Park County Fire Protection District.
Location/Legal Description:

1745 County Road 102, Guffey.

Date of Planning Commission Hearing:

May 14, 2019

Date of Board of County Commissioners:

May 23, 2019

X

We have reviewed this referral and find that it does comply with our Strategic Master Plan.
We have reviewed this referral and find that it does not comply with our Strategic Master Plan for the following
reasons:
__________________________________________________________________________________________
__________________________________________________________________________________________

X

We have reviewed this referral and find no conflicts with our interests.
A formal recommendation is under consideration and will be submitted to you prior to ____________________.
Please refer to the enclosed letter.
We offer the following comments regarding this referral:
___none_____________________________________________________________________________________
___
___________________________________________________________________________________________
___________________________________________________________________________________________

Signed: ___TEisenman_____________________________________ Title: _CM_____________________________
Date:___4.30.19______

GIS/Mapping

Park County Planning Department
P.O. Box 1598
Fairplay, Colorado 80440

Phone: (719) 836-4258●Fax: 719-836-4268●E-mail address: jgannon@parkco.us

R eferral R esponse
Submitted Date:

Case #:

April 29, 2019

Comment Deadline Date: May

9, 2019

19VAC-02 Case Name: Southern Park County Fire Protection District Right-of-Way Vacation

Request:

Vacation of westerly half of the alley in Block 36 Guffey to consolidate with the Lots 10

through 15 and New Lot 9 Block 36, all owned by the Southern Park County Fire Protection District.
Location/Legal Description:

1745 County Road 102, Guffey.

Date of Planning Commission Hearing:

May 14, 2019

Date of Board of County Commissioners:

May 23, 2019

We have reviewed this referral and find that it does comply with our Strategic Master Plan.
We have reviewed this referral and find that it does not comply with our Strategic Master Plan for the following
reasons:
__________________________________________________________________________________________
__________________________________________________________________________________________
We have reviewed this referral and find no conflicts with our interests.
A formal recommendation is under consideration and will be submitted to you prior to ____________________.
Please refer to the enclosed letter.
We offer the following comments regarding this referral:
___________________________________________________________________________________________
___________________________________________________________________________________________
___________________________________________________________________________________________
Signed: Cindy Jones

Title: ______GIS Analyst________________________ Date:_____April 30, 2019____

Historical Preservation

Park County Planning Department
P.O. Box 1598
Fairplay, Colorado 80440

Phone: (719) 836-4258●Fax: 719-836-4268●E-mail address: jgannon@parkco.us

R eferral R esponse
Submitted Date:

Case #:

April 29, 2019

Comment Deadline Date: May

9, 2019

19VAC-02 Case Name: Southern Park County Fire Protection District Right-of-Way Vacation

Request:

Vacation of westerly half of the alley in Block 36 Guffey to consolidate with the Lots 10

through 15 and New Lot 9 Block 36, all owned by the Southern Park County Fire Protection District.
Location/Legal Description:

1745 County Road 102, Guffey.

Date of Planning Commission Hearing:

May 14, 2019

Date of Board of County Commissioners:

May 23, 2019

We have reviewed this referral and find that it does comply with our Strategic Master Plan.
We have reviewed this referral and find that it does not comply with our Strategic Master Plan for the following
reasons:
__________________________________________________________________________________________
__________________________________________________________________________________________
We have reviewed this referral and find no conflicts with our interests.
A formal recommendation is under consideration and will be submitted to you prior to ____________________.
Please refer to the enclosed letter.
We offer the following comments regarding this referral:

There are no historic resources adversely effected

___________________________________________________________________________________________
___________________________________________________________________________________________
Signed: Jon Gram s

Title: P reservationist

Date: 4.30.2019

Public Works
From:
To:
Subject:
Date:

Greg Kasparek
Jennifer Gannon; Teresa Carpenter; Tom Eisenman; Cindy Jones; Sheila Cross; Jon Grams; Amy Mitchell
RE: Alley ROW Vacation in Guffey
Tuesday, April 30, 2019 11:27:14 AM

Park County Public Works does not have any issues with this vacation.
Greg Kasparek
Right of Way Manager
Park County Public Works

From: Jennifer Gannon
Sent: Tuesday, April 30, 2019 7:55 AM
To: Teresa Carpenter; Tom Eisenman; Cindy Jones; Greg Kasparek; Sheila Cross; Jon Grams; Amy
Mitchell
Subject: Alley ROW Vacation in Guffey

Hello everyone,
The Southern Park County Fire Protection District is requesting a vacation of part of an alley
surrounded by property all owned by them. If vacated, it will be consolidated in to one two-acre lot
and the FPD will move forward with installing a 29,900 gallon water storage system.
Please review and return the Referral Response Form. We appreciate any and all comments you
may have.
Thank you,
Jennifer Gannon
Planning Technician II
856 Castello Ave.
Fairplay, CO   80440
(719) 836-4258
jgannon@parkco.us
Current Office Hours
Monday – Thursday: 7:00 a.m. to 4:00 p.m.
Closed Fridays
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Van Der Poel - DNR, Melissa <melissa. vanderpoel@state. co. us>

Re: Southern Park County Fire Protection District's Well Inquiry
Van Der Poet - DNR, Melissa < melissa. vanderpoel@state. co. us>
To: gibesond@gmail. com

Mon, Nov 5, 2018 at 11: 36 AM

Cc: Sarah Brucker < sarah. brucker@state.co. us>, greg. winkler@state.co. us, Mike. Parrish@guffeyfire. net, Bill Tyner - DNR
bill.tyner@state. co. us>, Rachel Zancanella - DNR< rachel. zancanella@state. co.us>, Kathy Trask - DNR

kathy.trask@state.co.us>, Audrey Sartin - DNR < audrey.sartin@state.co. us>, Dan Henrichs - DNR
dan. henrichs@state. co. us>, John Van Cort - DNR <john. vanoort@state. co.us>, Brian Sutton < brian.sutton@state. co.us>,

Janet Dash - DNR <janet.dash@state. co. us>, Anna Mauss < Anna. Mauss@state. co. us>
Dear Mr. Gibeson;

As Sarah Brucker stated in a previous email, the issuance of this permit predated our commercial exempt well policy. The
permit was issued for "drinking and sanitary facilities only", and not for the normal household use category; therefore we
can treat this as a' commercial business'.

The commercial business in question is a fire -fighting station. There are restrictions on how an exempt well can be used
for fire -fighting. This includes the following:
Fire truck/ maintenance equipment washing must be done in an enclosed space where wash water is returned
through a drain and disposed of such that no more than 10% of the groundwater is consumed; i. e., through a

septic leach system or municipal wastewater system. This water cannot be used for lawn or landscape irrigation
or other outside uses.

An outlet must be installed between the wellhead and a totalizing flow meter for the fire -fighting use. The use of

the water from this outlet is for fire -fighting only, and must be capped and locked and only available for use in
fighting fires. The outlet may be used either to directly fill fire trucks or to fill an enclosed storage tank provided the
tank outlet is capped and locked when not in use for filling trucks.
A totalizing flow meter must be installed on the well to meter the drinking and sanitary uses inside the station and
for fire truck/ maintenance equipment washing.
The Division Engineer's office or Water Commissioner must be notificed within 72 hours whenever the well is

pumped for water to be used for firefighting purposes.

My apologies for the tardiness of this response. If you have any questions or require more information, please contact
me at the number below.

Sincerely,
Melissa A. van der Poe[, P. E.
Team Leader, Team 237
Division of Water Resources

COLORADO
Division of Water Resources
Ce{•"

mentd Nmwal Resavices

Phone 303- 866- 3581 ext 8208

1313 Sherman St., Room 818, Denver, CO
melissa.vanderpoel@state. co. us

Quoted text hidden]

80203

COLORADO DIVISION OF WATER RESOURCES

818 Centennial Bldg., 1313 Sherman St., Denver, Colorado 80203
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and direction from old well and plans for plugging
it:

The scale of the diagram is 2 inches = 1 mile
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WATER EQUIVALENTS TABLE ( Rounded Figures)

An acre -foot covers 1 acre of land f foot deep
1 cubic foot per second ( cfs) ...

449 gallons per minute ( gpm)

A family of 5 will require approximately i acre-foot of water per year.
1 acre- foot .... 43, 560 cubic feet ...

325, 900 gallons. -

1, 000 gpm pumped continuously for one day produces 4. 42 acre -feet.
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13) THE APPLICANT( S) STATE( S) THAT THE INFORMATION SET FORTH HEREON IS
TRUE TO THE BEST OF HIS KNOWLEDGE.
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